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HUMAN RIGHTS QUARTERLY

Origins and Universality in the Human
Rights Debates: Cultural Essentialism
and the Challenge of Globalization

Michael Goodhart*

ABSTRACT

Preoccupation with cultural relativism has until recently crowded out most
other theoretical questions in the field of human rights theory; today
globalization and other problems are receiving much more attention. The
worry addressed here is that despite this timely broadening of the analytic
focus we tend to view these new problems through the lens of cultural
relativism. As a result, we are asking the wrong questions about globaliza-
tion and human rights and looking for the wrong kinds of answer. This
essay pleads for a critical reevaluation of contemporary approaches to
globalization and human rights and proposes an alternative framework.

I. INTRODUCTION

Globalization is widely viewed—at least by its critics—as a threat to human
rights. The destabilizing activities of transnational corporations (TNCs), the
destructive impact of structural adjustment policies (SAPs), the capricious
movements of financial capital, the dismantling of the social welfare state,
the erosion of state power, environmental degradation, refugee crises, and
the global sex trade are among the most frequently mentioned charges in
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the indictment of globalization. This growing concern about globalization’s
deleterious effects marks something of a departure in the theoretical study of
human rights, which for the past two decades has been dominated by the
debate between relativists and universalists (the “cultural relativism” de-
bate). Strangely, while there is no consensus among scholars that there are
any such things as universal human rights, there is nonetheless widespread
agreement that globalization poses a universal threat to human rights. This
paradox reveals a deep and pervasive analytic confusion that undermines
efforts to comprehend globalization’s effects on human rights—or so shall
be argued here.

Preoccupation with cultural relativism has, until recently, crowded out
most other theoretical questions in the field of human rights theory; today
globalization and other problems are receiving much more attention. The
worry addressed here is that despite this timely broadening of our analytic
focus, we tend to view these new problems through the lens of cultural
relativism. As a result, we are asking the wrong questions about globaliza-
tion and human rights and looking for the wrong kinds of answer. This essay
pleads for a critical reevaluation of contemporary approaches to globaliza-
tion and human rights and proposes an alternative framework.

More specifically, | shall argue that to grasp fully the challenge posed by
globalization requires paying attention to the origins and the universality of
human rights in connection with the rise and spread of capitalism. But a
pervasive essentialism born of twenty years of wrangling over relativism
means that questions about the origins and universality of human rights are
typically formulated as questions about validity or authenticity. This essen-
tialist framework generates confusion when applied to questions concerning
globalization’s effects on human rights. | argue that a non-essentialist
account of the origins and universality of human rights can remedy these
confusions and transform our critical perspective on globalization and
human rights. Obviously a detailed historical study of human rights and
economic development is impossible here. Instead, | revisit the theory of
natural human rights articulated by John Locke, challenging the view—
widely held among human rights scholars—that human rights emerged in
Locke’s theory as a response to the new threats posed by capitalism. | show
that Locke’s arguments provided justifications for the radical social and
economic restructuring that accompanied the birth of capitalism and draw
parallels between that process and contemporary processes of globaliza-
tion. These parallels suggest a structural, non-essentialist explanation of the
universality of human rights. They also highlight a crucial distinction
between the narrow neoliberal account of human rights associated with
globalization (an account descended from Locke) and a broader conception
of universal human rights whose potential efficacy as a political response to
globalization has been obscured by essentialist confusions.



2003 Origins and Universality in the Human Rights Debates 937

Before beginning, two potential objections to the basic premises of the
argument just outlined should be addressed. The first concerns the meaning
of neoliberalism. This term is often invoked by critics of globalization as a
shorthand for the destructive (in their view) market-oriented social and
economic policies emphasizing SAPs, which typically entail the shrinking
of the public sector through deregulation, privatization, and decreased
social spending; liberalization and integration into global markets through
tax reform, easing of capital controls, and floating exchange rates; and,
political reform through the promotion of stability, transparency, and the
rule of law. The individualistic civil and political rights associated with
neoliberalism as policy, and its underlying philosophical premise of the
moral desirability of limiting state interference in self-regulating and natural
economic processes as a way of enhancing freedom is routinely lambasted
by critics as ideological cover for the interests of powerful global and
domestic economic actors. There is much truth in this critique, and while
the author disagrees with the economic conclusions often drawn from it,
this is not the place to discuss those reservations. So the term neoliberalism
and its cognates in this critical sense will be used throughout. As this
suggests, | adopt a primarily economic definition of globalization through-
out the essay. While globalization is obviously much more than an
economic phenomenon,' the main worries theorists of human rights have
identified with it are linked to its economic aspects. Adopting an economic
definition thus sticks to the terrain that has been most extensively mapped
out in the field and also helps to keep an already large topic from becoming
completely unmanageable.

The second concern has to do with the historical treatment of Locke. It
is increasingly common today to read and write political theory as history,
to emphasize the linguistic or intellectual context in which particular
arguments appeared and to assess their meaning within that context.?
Advocates of this so-called Cambridge School approach argue that a proper
understanding of the historical texts of political theory can only be gained
by locating them in their linguistic context and then determining their use or
function within that context.’ These positions are unduly narrow on method

1. See Michael Goodhart, Democracy, Globalization, and the Problem of the State, 33
Pourry 527ff (2001).

2. For a general introduction to and criticisms of this approach see MeaniNnG AND CoONTEXT:
QuentiN Skinner AND His Crimics (James Tully ed., 1988).

3. One effect of this approach has been to diminish the significance of Hobbes and Locke
in particular and of English liberalism more generally. Indeed, on the Cambridge
reading of the history of political thought one “would not know . . . that England
produced the first capitalist economy, the first constitutional monarchy, the first modern
society”; these “momentous developments” apparently barely influenced the thinking of
the time. Jovce AppLEBY, LIBERALISM AND REPUBLICANISM IN THE HISTORICAL IMAGINATION 134 (1992).
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and substance.* The use of history here is somewhat different and warrants
clarification. Locke is widely regarded (rightly or not) as the founder of the
liberal philosophical tradition of which neoliberalism is a direct ideological
descendant. That tradition interprets human rights as individualistic civil
and political rights plus property—the “Western” interpretation so promi-
nent in the cultural relativism debates which, many worry, is proliferating
through globalization. Locke is thus (again rightly or not) implicated in the
debates and confusions surveyed here. My argument is that Locke’s views
on rights and property justified a distinctively modern system of liberties that
facilitated subsequent capitalist development and that today this doctrine
has acquired a decidedly conservative ideological cast. Beyond that, | have
neither the need nor the desire to go.> The hope is that understanding the
contemporary conservatism of Lockean rights will clarify, conceptually if
not contextually, the challenges of neoliberal globalization and the confu-
sion surrounding the universality of human rights. It might also help us to
make sense of the powerful grip Locke maintains on the contemporary
political imagination—as hero and villain.

1. THE ESSENTIAL(IST) QUESTIONS OF ORIGINS AND UNIVERSALITY

At least since the publication of Pollis and Schwab’s Human Rights: Cultural
and Ideological Perspectives in 1979, human rights universalists and
cultural relativists have clashed over the validity and applicability of human
rights outside the West.® In their provocative lead essay, “Human Rights: a
Western Construct with Limited Applicability,” the authors argued that “the
Western political philosophy upon which the [United Nations] Charter and
the [Universal] Declaration [of Human Rights] are based provides only one
particular interpretation of human rights, and that this Western notion may
not be successfully applicable to non-Western areas” due to ideological and
cultural differences.” Ever since, theoretical inquiry into human rights has
been dominated by the debate between relativists and universalists.® From

4. This is not the place to debate methodology in political theory. | have criticized the
Cambridge approach elsewhere; see Michael Goodhart, Theory in Practice? Quentin
Skinner’s Hobbes, Reconsidered, 62 Rev. Pourics 124 (2000).

5. My position assumes that texts can come to have meanings independent of those their
authors might have intended—though | shall take no position on the question of Locke’s
intentions here. Such questions are simply irrelevant to the argument | present.

6. Human RicHTs: CuLTURAL AND IDEOLOGICAL PErspecTives (Adamantia Pollis & Peter Schwab eds.,
1979).

7. Id.at1.

8. This is not to discount other important concerns, such as the feminist critique of human
rights—which is closely related in some respects.
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anthropological studies and cross-cultural comparisons to heated disagree-
ments about African, Asian, and Islamic values and female genital mutila-
tion, the universality of human rights has become the principal theoretical
problem in the field.

Relativists® hold that “cultures manifest so wide and diverse a range of
preferences, morality, motivations, and evaluations that no human rights
principles can be said to be self-evident and recognized at all times and all
places.”'® There are no absolute values or principles by which any culture
or society can be judged apart from those of the culture itself."" This brand
of cultural relativism must be distinguished from a more thoroughgoing
moral relativism: cultural relativists typically do not deny truth or morality,
but instead hold that while “for every culture some moral judgments are
valid, no moral judgment is universally valid.”'? Relativists typically main-
tain that there is a fundamental link between the cultural origins of a value
or principle and its validity for that culture.’® Thus if human rights are not
indigenous to a particular culture, their validity and applicability are in
doubt; in Ann Mayer’s words, human rights are “alien and therefore
incompatible” with non-Western cultural or religious traditions.™ In many
societies, beliefs, values, and basic concepts are often “nontranslatable”

9. | realize that there are in fact many relativist positions, and many universalist ones; |
necessarily paint with a broad brush in what follows. Since my purpose is to limit the
main contours of the argumentative landscape—to fill in the proverbial “big picture”’—
this seems the right tool for the job.

10. Jerome J. Shestack, The Philosophic Foundations of Human Rights, 20 Hum. Rts. Q. 228
(1998).

11. Id. cf. Bhikhu Parekh, Non-Ethnocentric Universalism, in Human Rights in GLosaL
Poumics 128 (Tim Dunne & Nicholas J. Wheeler eds., 1999).

12.  John ). Tilley, Cultural Relativism, 22 Hum. Rts. Q. 505 (2000). Michael Perry has put the
point thus: relativism claims “that nothing is good and nothing is bad for every human
being—nothing serves and nothing dis serves the well-being of every human being—
because human beings are not all alike in any respect that supports generalizations
either about what is good or about what is bad, not just for some human beings, but for
every human being.” See Michael ). Perry, Are Human Rights Universal? The Relativist
Challenge and Related Matters, 19 Hum. Rts. Q. 468 (1997). In practice many scholars
sympathetic with the relativist position may be willing to accept that there are some
universal rights but that this “hard core of rights that are truly universal is smaller than
many in the West are wont to pretend.” See Bilahari Kausikan, Asia’s Different Standard,
92 For. Pol’v 34 (1993). Note that Tilley and Perry both describe the relativist position
with sufficient nuance to rescue it from the self-contradiction implicit in claims like
“there is no such thing as truth.”

13.  Adamantia Pollis, A New Universalism, in Human RicrTs: New PerspecTives, New Reavrmies 11
(Adamantia Pollis & Peter Schwab eds., 2000).

14.  Ann Elizabeth Mayer, Current Islamic Thinking on Human Rights, in Human RiGHTS IN
Arrica: Cross-Cutturat Perspectives 137 (Abdullahi Ahmed An-Na’im & Francis M. Deng
eds., 1990) (emphasis added). | use terms like “Western,” “non-Western,” and “the Rest”
with regret. Their ubiquity makes them unavoidable, yet they beg the question of an
essentialist link between origins and validity. While | omit scare quotes in the text, they
can be inferred.
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and “nontransferable”; “the liberal doctrine of human rights does not speak
to the people’s worldview.”"

Universalists, by contrast, argue that at least some moral judgments are
universally valid;'® human rights universalists generally hold that something
like the catalogue of rights enunciated in the Universal Declaration of
Human Rights (UDHR) and other international covenants and conventions
is universally valid.'” The universality of human rights derives from claims
or arguments held to transcend culture, arguments deemed valid regardless
of where they first appear. According to Shestack, modern universalist
theories of human rights can be based on natural law, justice, reaction to
injustice, dignity, and equality of respect and concern;'® to this list, one can
add human capacities,’” moral agency,”® and self-ownership,?’ among
others.

The debate between relativists and universalists has created an essen-
tialist conceptual framework that, like the debate itself, dominates the field.
By “essentialist,” | mean simply the view that cultures have fundamental or
“essential” properties, among them their values and beliefs. By an “essen-
tialist framework” | mean one that reduces most important theoretical
questions about human rights to the core question of whether such an
“essential” connection exists between a given culture and “universal”
human rights doctrines.?> Thus to ask whether human rights are Western is
to ask whether they reflect the values and beliefs of European cultures,
whether they embody the social, religious, economic, or philosophic

15.  Adamantia Pollis, Cultural Relativism Revisited: Through a State Prism, 18 Hum. Rts. Q.
316 (1996). Most recently, Pollis has advocated a “recasting” of human rights theories
that, freed from ethnocentrism of earlier versions of universalism, will synthesize
elements of relativism and universalism into a “new reconstructed universalism”; Pollis,
A New Universalism, supra note 13, at 13.

16. Tilley, supra note 12, at 505.

17. I make the distinction because what is really at stake is not just the universality of a few
moral judgments but of a broader, related set of moral judgments and prescriptions. This
point has been too frequently overlooked by those who think that by demonstrating a
universal disapprobation for gratuitous killing or torture they have dispatched the
cultural relativist challenge; see Kausikan, supra note 12. Human rights universalism is
thus much more demanding than a “least common denominator” universalism would
be.

18. Shestack, supra note 10, at 215-27.

19. Martha C. Nussbaum, Capabilities and Human Rights, 66 Fororam L. Rev. 273 (1997);
Martha C. Nussbaum, Human Functioning and Social Justice: In Defense of Aristotelian
Essentialism, 20 PoL. THeory 202 (1992).

20.  AiaN GewirtH, HumaN RiGHTS: Essays ON JUSTIFICATION AND AppLICATIONS (1982).

21.  Rosert Nozick, ANARCHY, STaTe, AND UTtoria (1974). On moral agency, self-ownership, and
several similar justifications of human rights, see Perer Jones, RigHts ch 5 (1994).

22. Cf. Heiner Bielefeldt, “Western” Versus “Islamic” Human Rights Conceptions? A
Critique of Cultural Essentialism in the Discussion on Human Rights, 28 PoL. Treory 90—
91 (2000).
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character—the Weltanschauung—of the West.?> Within the essentialist
framework, all questions about the origins or the universality of human
rights become questions about their validity; if human rights are Western
they cannot be universal. The close connection between essentialism and
cultural relativism is obvious; less obvious is the extent to which, despite
their vigorous denial that human rights are Western in the essentialist sense,
universalists also seem to accept that the essentialist framing of questions
about the origins and universality of human rights is useful and appropri-
ate.?* Put differently, relativists and universalists agree that the key point at
issue is whether human rights are essentially linked with Western culture;
they disagree about the answer.

| will not join this debate (at least not on these terms), but rather want
to point out that the essentialist framework in which it is conducted is ill-
suited to conceptualizing the threat globalization poses to human rights in
at least three ways. First, in treating the differences between the West and
the Rest as essential (relativists) or as false or overstated (universalists), the
essentialist framework discourages efforts to explain these differences, as is
argued below with respect to the alleged distinction between individualist
Western values and communal values elsewhere. Second, as noted at the
outset, there is no consensus on universal human rights but widespread
agreement that globalization poses a universal threat to human rights. This
confusion is deepened by an essentialist tendency to conflate human rights,
Western values, and neoliberal globalization and to conceive the prolifera-
tion of universal human rights as a form of cultural hegemony. There is an
obvious tension between the values associated with neoliberalism and
many traditional cultural values elsewhere, and it is also true that
neoliberalism is a Western-driven phenomenon—facts that, on the essen-
tialist view, are enough to establish an identity among globalization,
Western values, and human rights. But collapsing these concepts can
obscure how globalization threatens rights and values in the West; it is hard
to conceive this threat in terms of the spread or hegemony of Western
values. Similarly, the essentialist view that capitalism’s origination in the

23. Id.

24.  One might argue that human rights are essential to all cultures and therefore universal;
efforts have been made to test this hypothesis empirically; see Atison Dunpes RenteLN,
INTERNATIONAL HumAN RiGHTs: UnNiversatism Vs. Retativism (1990). Another approach is to
discover or build a cross-cultural consensus on human rights; Charles Taylor, A World
Consensus on Human Rights? 43 Dissent 15 (1996); Human RigHTs iIn° Cross-CULTURAL
PerspecTives: A Quest For Consensus (Abdullahi Ahmed An-Na’im ed., 1995); Parekh, supra
note 11. The depth of existing consensus must be questioned, however (and the notion
of building consensus confirms its absence). Note that both of these approaches
implicitly recognize an essentialist link between origins and validity; the justification for
the universality of human rights is that they are indigenous and authentic to each and
every culture.
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West makes it a manifestation of Western values, like the universalist view
that origins are irrelevant, lacks sufficient nuance to help one grasp the
singular threat to human rights that globalization poses everywhere. Finally,
the essentialist framework makes it hard to comprehend the global appeal
and potential efficacy of human rights as a tool for resisting globalization
and its attendant threats. Emphasizing validity rather than effectiveness—or
treating validity as a problem of genesis rather than of effectiveness—is
perhaps useful in analyzing ontological and epistemological problems but is
less helpful in assessing human rights as a political response to globaliza-
tion. This is not to take a naive view of human rights as an adequate
response at present; it is rather to show how difficult it can be to recognize
the appeal and potential of human rights as an effective counterweight to
globalization when we lump human rights, Western values, and neoliberalism
together.

We can begin to dispel the confusion surrounding human rights and
neoliberal globalization through a non-essentialist account of the origins
and universality of human rights.?> Such an account should ideally correct
the historical inaccuracies that falsely dichotomize an individualistic West
and a communal “Rest” in a way that illuminates the transformative effects
of capitalism and facilitates cross-temporal and cross-cultural comparisons.
It should allow one to discriminate between the narrow set of rights and
values associated with neoliberalism and a more expansive conception of
human rights in a way that avoids reducing either to a caricature of Western
values. It should, finally, point toward an alternative framework for thinking
about the challenges globalization presents for human rights inside the West
as well as outside it—and to evaluating and criticizing existing notions of
human rights in terms of their effectiveness as responses to those challenges.
It will be possible only to provide a rough blueprint for this alternative
conceptual architecture here. My hope is that this sketch stimulates further
discussion and that its shortcomings stimulate further research and analysis.

25. | should distinguish between cultural essentialism—the target of my criticism here—and
a “universal essentialism” common in Enlightenment accounts of human nature or
neoAristotelian depictions of human functioning; the latter is argued persuasively and
with conviction in Nussbaum, Human Functioning, supra note 19; see also Nussbaum,
Capabilities and Human Rights, supra note 19. Many proponents of universal human
rights have supposed that some version of universal essentialism is indispensable in
making their case. | shall argue here that we can account for the universality of human
rights without resort to universal essentialism, though | must leave aside the difficult
question of how best to determine the substance of human rights.
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11I. CAPITALISM AND THE WESTERN ORIGIN OF HUMAN RIGHTS

There is no debating the Western origin of human rights; it is a plain
historical fact. What can be debated is this fact’s significance; one need not
accept the essentialist linkage between origins and validity. Jack Donnelly
(with Rhoda Howard) has advocated what could be called a “provocation/
response” model for understanding the emergence of capitalism and human
rights in the West. This model is instructive in its insight into the historical
link between these phenomena as well as for its (ultimately unsuccessful)
attempt to explain the universality of human rights as a function of that
link.2®

According to Donnelly, human rights emerged “in response to the
social disruptions of modernity,” primarily the advent of capitalism and the
rise of the modern state.?” “Capitalism and industrialism bring in their wake
natural or human rights,” he argues.?® “Society, which once protected a
person’s dignity and provided a place in the world, now appears in the form
of the modern state, the modern economy, and the modern city, as an
oppressive, alien power that assaults people’s dignity.? In Donnelly’s view,
the appeal and promise of human rights is a function of the response they
provide to the threats posed by capitalism (and by modernity more
generally). The universality of human rights follows from the similarity of the
threats facing all modern human beings in a global capitalist economy.*®
Donnelly and Howard view attempts at culturally grounding human rights
as a misguided enterprise premised on a confusion between human rights
and human dignity.’' Human dignity is a universal value, but human rights
originated in the West and require a liberal regime for their realization. For
them, human rights are not equivalent with human dignity but are rather a
means to the end of protecting human dignity.>

26. Criticisms notwithstanding, | am deeply indebted to Donnelly and Howard, whose work
has guided my own thinking on this problem.

27. Jack Donnelly, Human Rights and Asian Values: A Defense of Western Individualism in
THe East Asian CHaLLENGE FOR Human RigHts 63 (Joanne R. Bauer & Daniel A. Bell eds.,
1999).

28.  Jack DonneLLy, Tre Concept oF HumaN RighTs 83 (1985); cf. Jack DoNNEeLLY, UNiVERSAL HumAN
RiGHTs IN THEORY AND PracTice 49ff (1989). Donnelly’s 1989 chapter is adapted from an
article coauthored with Rhoda Howard.

29. DonNeLLy, UNiversat HumaN RiGHTs, supra note 28, at 60.

30. Donnelly, Human Rights and Asian Values, supra note 27; Rhoda Howard, Human
Rights and the Culture Wars: Globalization and the Universality of Human Rights, 53
INT'L J. 94 (1997-1998).

31. Donnelly, Human Rights and Asian Values, supra note 27, at 66—69; DoNNEeLLY, UNIVERSAL
Human RiGHTs IN THEORY AND PrAcTICE, supra note 28, at 49ff.

32. Donnelly, Human Rights and Asian Values, supra note 27, at 69; cf. DonNeLLy, UNIVERSAL
HumaN RicHTs IN THEORY AND PrACTICE, supra note 28, at 67; Rhoda E. Howard, Group Versus
Individual Identity in the African Debate on Human Rights, in HuMAN RiGHTs IN AFRICA:
Cross-Curturat Perspectives (Abdullahi Ahmed An-Na’im, Francis M. Deng eds., 1990).
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In defending the idea that human rights can only be realized in a liberal
regime, Donnelly and Howard explicitly attack the view that liberalism
conceives human rights narrowly as individualistic civil, political, and
property rights. They offer a social-democratic reading of Locke that derives
social and economic rights from Locke’s requirements that there be “enough
and as good left for others” and from his insistence that government serve
the public good.** Donnelly also argues that the enjoyment of rights and
privileges in nature “clearly” requires limits on accumulation, which if
unchecked would threaten natural freedom and equality. In fact, he believes
that it is possible to extend Lockean principles and traditions to discover that
Locke’s concern with “the preservation of all mankind” generates social and
economic rights and that protection from arbitrary political power must
include protection from threats of economic scarcity and deprivation.*
Despite this strong reliance on Lockean liberalism, Donnelly calls the
origination of human rights in the West a historical fact with no virtue in it.
Where human rights first appeared has no bearing on their proliferation or
their legitimacy, just as the Western origin of Newtonian physics had no
influence on that idea’s acceptance.?® Again, it is the response human rights
provide to the threats posed by capitalism and the modern bureaucratic
state that accounts for their universality. That these threats first emerged in
the West, Donnelly suggests, is merely historical accident.

There are two troublesome flaws in this “provocation/response” model.
The first has to do with Donnelly’s highly charitable reading of Locke. More
shall be said about the details and implications of Locke’s theory below; for
now it is enough to note that Donnelly is in the minority in reading Locke as
a precocious social democrat (although others have emphasized the radical
potential in Lockean liberalism).?® Further, Donnelly’s reading of Locke
implies that human rights, like Athena, burst forth fully developed from the
head of their father. On this view, it becomes difficult to make sense of
centuries of political struggle in the West over the content of human rights
and over who actually enjoyed them. The second and more serious flaw has
to do with Donnelly’s claims about the universality of human rights. His
case for universality is based on the ubiquity of the modern threat to human
dignity and the necessity of a liberal response to that threat. There are
difficulties on both the provocation and response sides of this view. On the

33.  Donneity, Universat Human RicHTs In THEORY AND PrACTICE, supra note 28, at 88ff.

34. Id. at 102ff.

35. Donnelly, Human Rights and Asian Values, supra note 27, at 69.

36. See, e.g., RicHARD AsHCRAFT, RevoLuTIONARY Polimics AND Locke’s Two TreaTises OF GOVERNMENT
(1991). Donnelly sometimes presents his position as a logical extension of Locke's. If
this is right, my criticism would lose its bite, but so would Donnelly’s claim that human
rights is a distinctively liberal or Lockean concept.
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provocation side, plausibility demands that the development of capitalism
in the West must be independent of and unrelated to the values and beliefs
of the West. The analogy with Newtonian physics is inappropriate because,
unlike gravity or thermodynamics, capitalism might itself be distinctively
Western.?” It has proven notoriously difficult to sort out the relationship
between the rise of capitalism and the cultural matrix in which it developed;
Weber’s Protestant thesis is only the most famous instance of this. But if
there is a connection between Western values or beliefs and the nature of
capitalism, then the spread of capitalism—the universalization of the threat
that provokes human rights—would itself be open to the same kind of
essentialist critique as human rights.®® This problem is only exacerbated
when people recall the unseemly story of capitalism’s global proliferation
over the past five centuries.

A similar difficulty arises on the response side of the model. Even if one
rejects the idea that there is anything distinctively Western about the threat
posed by capitalism, it does not follow that there is nothing distinctively
Western about the response offered by human rights. The universality of the
threat or provocation would only imply the universality of the response if it
could be shown that human rights constitute a logically unique response to
the threats—something Donnelly has never attempted to show. In fact, he
concedes that there might “in principle” be effective alternatives to human
rights.>* Once this is acknowledged, however, the case for the universality of
human rights falls apart.*® People are left again confronting the awkward but
unavoidable fact that human rights did originate in the West—landing one
right back in the thick of the essentialist debate.

Donnelly and Howard are right to investigate the relationship between
Locke, the rise and spread of capitalism, and the emergence of human
rights. It is just that the provocation/response model does not get the
relationship quite right.*’

37. | obviously cannot engage this question here. The analogy is not as persuasive as
Donnelly might hope: physics and moral theory make very different kinds of claims, and
these differences probably invalidate such a direct comparison.

38. | am grateful to Susan Hoppe for helping me to get clear on this point.

39. Donnelly, Human Rights and Asian Values, supra note 27, at 69.

40. One way to characterize the Asian values debate would be in terms of Asia’s “different
response” to these threats.

41. In the alternative account presented below | wind up quite close to Donnelly on the
substance of an adequate contemporary account of human rights. My difference with
him is over the origins of human rights and their relationship with nascent capitalism in
Locke’s theory. This difference proves crucial to my attempt to establish a non-
essentialist account of universality and thus to gain critical leverage on the challenges
associated with globalization.
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IV. THE LOCKEAN CONCEPTION OF NATURAL HUMAN RIGHTS?

Locke’s most influential argument was his political justification of limited
government and popular sovereignty. This argument is famously based on
natural rights, on the natural freedom and equality of all individuals—
“facts” from which he derived the consensual foundations of government.*?
The simple premise that all men are free and equal undermines justifications
for natural subjection and natural authority. “Men being . . . by Nature, all
free, equal and independent,” he argues, “no one can be put out of this
Estate, and subjected to the Political Power of another, without his own
Consent.”** Universal equality and freedom based in natural human rights
establish the foundation for popular sovereignty. “The doctrine of natural
individual freedom and equality was revolutionary precisely because it
swept away, in one fell swoop, all the grounds through which the
subordination of some individuals, groups or categories of people to others
had been justified.”** The formal character of Lockean rights is thus directly
related to the political goal of leveling natural hierarchies; by making rights
individual, uniform, and universal, Locke undermines political claims based
on rank, birth, and status.* Less often noted is the equally profound social
and economic import of Locke’s arguments. Locke’s theory of rights and
property helped to justify the development of early or agrarian capitalism in
England and imbued liberalism with a distinctive economic and political
conservatism; it “provided many of the ideas that would become central to
legitimating capitalist economic practices.”#

These are controversial claims; James Tully and other Cambridge
School historians have argued that Locke is essentially irrelevant to
understanding capitalism and its legitimation.*” They point to the dominant

42.  JonN Locke, Two Treaises oF Government §4 (Peter Laslett ed., 1960). (Unless preceded by
a roman numeral one, all references are to the Second Treatise.)

43. Id. §95. The caveat “save that of God” is important for understanding Locke’s views,
which derived in part from his beliefs about God as man’s owner and master; see §6;
JonNn DunN, THe Potimicat THouGHT oF JonN Locke (1969).

44,  CaroLe Pateman, THe Sexual ContracT 39 (1988).

45. This is not to say that such considerations are politically irrelevant; see Locke, Two
TreATISES, supra note 42, §54.

46. |1aN SHAPIRO, THE EvoLuTion oF RiGHTs IN LiBeraL THEORY 80-81 (1986); Near Woob, Jorn Locke
AND AGRARIAN CapiTaLism (1984).

47. James Tully, The Possessive Individualism Thesis: A Reconsideration in Light of Recent
Scholarship, in Democracy AND Possessive INDIviDUALISM: THE INTELLECTUAL LEGAcy oF C.B.
MacprersoN 35 (Joseph H. Carens ed., 1993); cf. James Tutry, A DiscOURSE ON PROPERTY: JOHN
Locke anp His Apversaries (1980). This conclusion is both substantive and methodological:
even if Locke had provided a justification for capitalism it could not in principle be
relevant today. Much of the historical debate concerning Locke’s views on rights and
property has been shaped by Macpherson’s famous “possessive individualism” conjec-
ture; C.B. MacpHersoN, THe Poumicat Treory oF Possessive INDiviDuatism: Hosses 1o Locke
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mercantilist outlook of seventeenth century England as evidence that Locke
was not concerned with changing economic relationships at home but
rather with drawing contrasts between an English or European system of
property and that of the Amerindians—a contrast designed to license the
expropriation of Amerindian lands and the imposition of European political
control.*® Tully’s analysis is persuasive with respect to the North American
applications of Locke’s thought,* but one cannot infer from it that Locke
was unconcerned with problems of changing social and economic struc-
tures at home.>® Mercantilists certainly saw trade as a zero-sum game and
pursued colonial policies guided by that view, but they were also concerned
with internal impediments to economic growth and wealth creation. They
aimed to eradicate local feudal privileges and customs, including internal
duties and tariffs, to assist and justify enclosure, and to regulate wage
l[abor—all of which facilitated the subsequent development of capitalism.®!
Neal Wood demonstrates in persuasive detail that the language of improve-
ment—which Tully links to a Calvinistic moral outlook—was commonplace
as well among agricultural reformers, many of them Locke’s friends and
associates. Enclosure, Wood shows, was a crucial component of their
broader strategy of shifting agriculture to a more stable and productive
capitalistic foundation.>?

Locke’s theory of individual, uniform, and universal rights helps to
explain and justify these changes, and the massive social transformation of
which they formed an important part. Medieval rights had always been
linked to the privileges and obligations attached to one’s place in the social
hierarchy. This system of personalistic relations was explained and justified
through accounts of a divinely-ordered organic community; overlapping
networks of rights and obligations were seen as implicit in the natural order
of things. Each member of the community had a specific role, a place and
function in the social and economic hierarchy. Each role, irrespective of
social rank, conveyed rights and privileges along with duties and obliga-
tions, all of which were allotted by birth, refined by local custom, and
justified through the dominant religious cosmology of the day.

The individualism, uniformity, and universality of rights in Locke’s
theory contrast vividly with the medieval conception. In making rights

(1962). For other overviews of this debate, see David Miller, The Macpherson Version,
30 Poumicat Stup. 120 (1982); James Tutry, AN ApprOACH TO Pourmical PHiLosopHy: LockE IN
Contexts ch. 2 (1993).

48.  Tuiy, AN ApPrOACH TO PoLrmical PHitosoprHy, supra note 47, at 32ff.

49.  See Tuuwy, Locke In Contexts, supra note 47, at ch. 5; cf. Apeiesy, supra note 3.

50. See Woob, supra note 46, at 66.

51.  MicHAEL MANN, THE Sources oF SociaL Power: VoLume |, A History oF Power FROM THE BEGINNING
10 A.D. 1760 473 (1986).

52. Woob, supra note 46, at 57-71.
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individual, Locke detaches them from their mooring in social relations and
customary institutions. Nothing could be further from the view that rights
and duties are anchored in specific roles and particular communities than
an account in which all individuals possess identical rights inferred from
their postulated isolation in a hypothetical state of nature. The “natural
man” of early liberal thought is paradigmatically an individual in his own
right rather than a member of a community, and his rights belong to him
independent of and prior to any social obligations of performance or
obedience tied to his role in the community. Indeed, they are natural and
exist prior to the political community. The uniformity and universality of
Lockean rights represent a similar contrast with the diverse and context-
dependent character of medieval rights. On the medieval view the rights
and obligations of peasants differed significantly from those of their lords,
just as the rights of peasants and lords in one locality differed from those in
the next. The natural men of Locke’s theory all enjoy the same rights; they
are born free and equal and all share an equal right to natural freedom.*

This Lockean system of rights and liberties (including Locke’s views on
property) justified enclosure and virtually unlimited accumulation, the
eradication of customary rights and privileges, and the creation of a market
in wage labor. In so doing it facilitated important mercantilist aims while
providing arguments that would justify social practices crucial to the further
development of capitalism. With respect to enclosure, Locke breaks with
medieval arguments based on common property.>* He acknowledges that
God gave the earth in common to everyone for their benefit, but he did so
for the use of the industrious and rational, whose labor gives them title to
it.>> Locke contrasts land that is common by compact from the original
“great Common of the World,” which was appropriated by individuals. God
commanded man to labor, and labor gives men “distinct titles to several
parcels of [the world], for their private uses; wherein there could be no
doubt of Right.”>®

Avoiding waste or spoilage and the requirement that “enough and as
good” be left for others initially limit the accumulation of property in the
state of nature. But the introduction (through universal tacit consent) of
money eliminates the spoilage restriction and justifies “an inequality of
private possessions.”>” The proviso requiring “enough and as good” be-
comes empty because “he who appropriates land to himself by his labor,

53. Locke, Two TreaTises, supra note 42, §54. On the problem of sexual distinctions in Locke’s
and other theories, see Pateman, supra note 44.

54. SHapRO, supra note 46, at 92ff.

55.  Locke, Two Treatises, supra note 42, §34.

56. Id. §§ 35, 39.

57. Id. §§ 46, 49.
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does not lessen but increase the common stock of mankind.”>® This is
because enclosed land is 100 times more productive than common or
unimproved land.* Shapiro argues that any right to subsistence implied by
Locke’s concern with the preservation and benefit of mankind or by the
Lockean proviso must in light of these arguments be interpreted as a right to
work for subsistence—at least under normal circumstances.®

Locke’s assumption of natural freedom and equality establishes a
framework in which obligation is created consensually, through contract,
and his emphasis on toleration—which extends beyond religion to one’s
health and estate—thus sets a precedent for noninterference in such
relationships except where interference is required by natural law.®' Gov-
ernmental interference to enforce limits on accumulation or to redistribute
possessions would be unacceptable on Locke’s view.®? In practice this
insistence on the consensual foundations of obligation amounts to a “right
to be free of inherited social obligations,”®* a right crucial to the elimination
of customary encumbrances on land and internal trade and development.
This freedom from the social welfare obligations traditionally associated
with land ownership proved crucial to capitalist development, freeing up
the use and disposition of land and other possessions and eliminating
customary levies and other privileges.

With respect to wage labor, one can note that for the peasants the right
to property really only signified the emancipation of landowners from their
social obligations. As Mann put it, the crucial question is really how the
masses lost property rights and found themselves landless laborers.®* A
system of wage labor was well established in England by the seventeenth
century, and Locke clearly has such a system in mind when he describes the
appropriation of property by a master through the turf cut by his servant (the

58. Id.§ 37.

59. Tully argues that the contrast between enclosed private land in England and unim-
proved land in America shows that Locke’s theory was designed for the North American
context, but there is no reason to think that it is not also relevant to the debate about
enclosure in mercantile England; Woob, supra note 46, at 66; cf. TutLy, Locke IN CONTEXTS,
supra note 47, at ch. 5. This also undermines Tully’s claim about Locke’s prohibition on
unlimited accumulation.

60. SHarPIRO, supra note 46, at 93-95. The enhanced productivity of enclosed land would
thus decrease the likelihood that subsistence would become a relevant concern. Locke
anyway felt that the exigencies of living hand-to-mouth were appropriate and beneficial
for the typical day laborer; Wood, John Locke and Agrarian Capitalism, 89ff.

61. SHAPIRO, supra note 46, at 96ff.

62. Thus further undermining the case for subsistence rights. Locke advocated work as the
remedy for poverty and unemployment—a view consistent with his views on property,
improvement, and personal industry; id. at 93.

63.  AppLesy, supra note 3, at 52.

64. Mann, supra note 51, at 399.
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labor is defined as the master’s).® Individuals were of course free—in the
juridical sense—to accept or refuse wage labor, but there is little doubt that
Locke understood most laborers to be compelled by material circumstances
to accept food for wages or to starve.®® As both of these examples show,
while Lockean rights might have been formally equal (uniform and
universal), there was little equal about their effects. Indeed, the formal
equality of Lockean rights (especially the right to use and dispose of—but
not to own—property) and the idea that legitimate political obligations arise
only through consent together mask the stark economic inequality that
Locke’s system licensed; the Lockean account puts an egalitarian gloss on
distinctively inegalitarian social relationships.®”

Shapiro argues that Locke’s theory of toleration casts a negative
libertarian shadow over his theory of rights and politics generally.®® Locke’s
deep commitment to toleration, stemming from his own dissenting religious
views, establishes a strong prima facie case against government inference in
private affairs and matters of conscience—except where such interference is
necessary to thwart the ascendance of an intolerant party, to uphold natural
rights, and to preserve the commonwealth.® This emphasis on noninterfer-
ence, Shapiro concludes, endows liberalism with a decidedly conservative
ideological slant—especially considering that the doctrine of toleration itself
proved open to manipulation into a doctrine that increasingly entailed
toleration of capitalistic social and economic practices by “an attentive but
subordinate state.””°

65. Locke, Two TreaTises, supra note 42, § 28; Woob, supra note 46, at ch. 5; SHariro, supra
note 46, at 139ff; cf. TutLy, A Discourse oN Property, supra note 47; Tully, The Possessive
Individualism Thesis, supra note 47.

66. AppLesy, supra note 3, at 53; Shapiro, supra note 46, at 139-41. It is remarkable that Tully
should overlook this, given Locke’s explicit statement in the First Treatise that servants
consent to work for a master because they prefer this arrangement to starvation; Locke,
Two Treatises, supra note 42, § 1.43; Woob, supra note 46.

67. SHapPRO, supra note 46, at 139. It is true that Locke’s conception of property was quite
broad and included ownership in one’s capacities and actions, but pace Tully, this
property in the person is crucial to (not incompatible with) wage labor; see Carole
Pateman, Self-Ownership and Property in the Person: Democratization and a Tale of
Two Concepts, 10 ). Pouricat Pri. (2002); cf. Tully, The Possessive Individualism Thesis,
supra note 47, at 31-34.

68. SHAPIRO, supra note 46, at 100, 128.

69. Id. at 97-100.

70. Id. at 81. It has been suggested to me that Locke’s commitment to toleration might
provide an opening into a more relativistic notion of human rights than | shall attribute
to his neoliberal progeny below. I think this suggestion is mistaken for two reasons. First,
for Locke toleration applies only to matters of conscience—which do not include the
content of natural law. What he calls “civil interests”—life, liberty, health, indolence of
body, and possession of outward things—are matters of natural law, which the
commonwealth has no choice but to uphold as it is instituted for precisely this purpose;
JonN Locke, A Lerer CONCERNING ToLEraTION 26 (James Tully ed., 1983); Locke, Two TREATISES,
supra note 42. Indeed, Locke is concerned in the Letter to show, among other things,
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One should emphasize, however, that it is not only Locke’s views on
toleration that determine liberalism’s conservative slant. Crucially for our
purposes, Lockean natural rights are pre-social and pre-political. This
renders rights—and the consensual relationships that flow from them—
private. Natural rights are thus de-politicized, protected from government
interference because the limited transfer of right effected through the social
contract gives government power only to uphold the law of nature (to
protect men’s natural rights).”! No interference in men’s property—which
includes their contractual relationships, their actions and freedoms—is
justified unless warranted by the law of nature. So economic relationships
are, on Locke’s theory, private relationships. The government can undertake
broad economic regulation, enforcing contracts and setting policy, but it
cannot interfere in particular contractual relationships. Its very purpose is to
guarantee the sanctity of such consensual relationships in upholding men’s
property in their rights, liberty, actions, and capacities. Locke was no
Mandeville. He imagines no self-regulating market; but again, the precedent
of non-interference in private contractual relationships provides a crucial
component of the justification for such a market.

[t should be clear that Lockean rights are not, as Donnelly argues, a
response to the threat posed by capitalism; nor are they irrelevant to under-
standing the legitimation of capitalism, as Tully and others have maintained.
Locke’s arguments facilitated the development of capitalism and proved
useful in justifying the liberal theory of economic development’? This

that religious views constitute no ground for interference in property rights (id. at 47).
Locke does sometimes recognize the possibility of disagreement about how to apply or
interpret the law of nature in particular instances, but he offers little guidance—short of
the famous and infamously vague “appeal to heaven”—about how to proceed in such
instances. Toleration is implied by the fallibility of religious beliefs; no such fallibility, in
Locke’s view, attached to the rational precepts of the law of nature. Second, Locke’s
views on toleration seem to presuppose agreement “on the substantial and truly
fundamental part of religion”; Locke, Lerter, id. at 36. He favors toleration of Catholics
and Muslims only on terms most adherents of those faiths would likely find unaccept-
able and of atheists, who represent a threat to the commonwealth, not at all, id. at 51.
At the very least this suggests that any straightforward extension of Locke’s views to
diverse modern societies would be highly problematic.

71. This limited transfer of right to the government, usually noted for its solution to the
absolutist problem plaguing natural rights theories, thus also has profound economic
implications. On the absolutist problem, see Ricrarp Tuck, NATURAL RiGHTS THEORIES: THEIR
ORIGIN AND DeveLopment (1979); F.H. Hinstey, SovereigNTy (1986).

72.  One might object that Locke recognized the radical potential and revolutionary nature
of capitalism itself, thus rendering his theory less conservative than | have argued here.
It is certainly true that when Locke wrote many of his positions were radical; it is also
true, as Shapiro argues, that the ideological function of a text varies with the reader and
the historical context. Locke may have been an economic radical in the 17th century,
but his insistence on noninterference, on unlimited accumulation, and his acceptance
of massive social inequalities as necessary and justified all render contemporary
Lockean or neoliberal accounts conservative today; cf. Svariro, supra note 46, at 80.
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conclusion says nothing about Locke’s intentions in propounding his theory;
the argument is much more modest, though not less significant for it.

V. GLOBALIZATION AS LOCKEANIZATION?

Several important insights follow from the foregoing analysis. For heuristic
purposes one can usefully conceive neoliberal globalization as involving
the proliferation of a set of rights that share the formal characteristics and
conservative bias of Lockean rights. These rights and the arguments that
justify them are crucial to the successful operation of capitalism. Recogniz-
ing this allows one to resolve the confusions noted earlier by explaining
rather than essentializing certain “cultural” differences relating to human
rights. This explanation begins with the period of rapid capitalist develop-
ment in Europe in the seventeenth and eighteenth centuries.”

Particularly worthy of note is how this economic transformation
triggered massive social upheavals and destroyed traditional forms of
communal organization. While the process was vastly complex and varied
from region to region, the enclosure of common lands, the displacement of
peasants, huge migrations to towns, and the creation of a rudimentary wage
labor market were commonplace. Traditional rights simply ceased to make
sense once divorced from (newly defunct) structures of communal life:
rights like grazing animals on the lord’s land or cultivating a few strips of the
common fields were irrelevant to displaced peasants who found themselves
transformed into workers and forced into crowded slums or poorhouses.
The lord’s obligations to provide subsistence and relief to his tenants in hard
times (mainly through the abatement of customary dues and rents) no longer
obtained once those tenants were “released” from the land. Likewise
guarantees of food, clothing, shelter, and other basic necessities: once the
traditional ties were broken, the reciprocal rights and obligations that bound
lord and peasant together came undone.

Whiggish histories of this period invariably hail the “emancipation” of
the serfs as a crucial advance for the rights and liberties of individuals. As
the total breakdown of traditional mechanisms of social protection suggests,
however, emancipation was rather a hard bargain for the peasant. It did
mark the end of forced labor and other duties, and many peasants were able
to keep a portion of the land they had worked, but the dissolution of the
communal relations in which their security was embedded was for most a
brutal blow. But as Hobsbawm notes, in gaining freedom, peasants lost

73. Most readers are generally familiar with the key developments. For a good, brief
overview see Douctass C. NortH, STRUCTURE AND CHANGE IN Economic History (1981).
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many rights, including: assistance from the lord in time of bad harvest or
cattle plague; collection of fuel from the forest;* aid from the lord in
repairing or rebuilding a house; help, in time of extreme poverty, in paying
tax; and, use of the lord’s land for pasturing animals.” Worse, as Barrington
Moore shows, there was a considerable amount of violence accompanying
this “emancipation.””® Some efforts were made to provide relief for the
worst off—including the notorious Elizabethan Poor Laws—but on the
whole society was unprepared to handle the waves of displaced people
generated by this transformation. Some found wage-work on the land,
others were absorbed by nascent industries; many were ruined.”

While one must beware of ascribing too much virtue to a system whose
extractive and exploitative apparatus routinely and severely impinged upon
the lives and well-being of many of those subject to its rigors, one must also
recognize that the stability and social protection the system provided
compare favorably in some respects with conditions in many places today
and certainly with the system that would soon replace it. If most people had
little liberty, they were shielded from the vicissitudes that too frequently
accompany it; if they enjoyed little more than bare subsistence, they were
also unlikely to find themselves without food, shelter, or other such basic
necessities in times of crisis. The disappearance of traditional social
structures not only rendered peasants’ rights incoherent and obsolete, it
transformed—really, obliterated—their place in society. The widespread
migrations and poverty experienced by many of the “emancipated” former
peasants, the horrible conditions of disease and squalor that quickly took
hold in towns, and the growing role of the state in the provision of social
welfare and the administration of justice—which for the peasant typically
meant various forms of parish relief, work houses, and debtor’s prisons—
resulted in the peasants’ nearly complete alienation from a society now
defined by their exclusion. As Hobbsbawm concludes, “altogether the
introduction of liberalism to the land was like some sort of silent bombard-
ment which shattered the social structure [the peasant] had always inhab-
ited and left nothing in its place but the rich; a solitude called freedom.””8

Let me be explicit about what is and is not being claimed here. My
contention is that the newfound “freedom” of peasants was explained and

74. Marx’s participation in a debate in the Rhenish Lantag on “wood theft” profoundly
influenced his early thought; see Karl Marx, A Contribution to the Critique of Political
Economy, in Kar. Marx & FriepricH ENGELs, THe Marx-EnceLs Reaper 3 (Robert C. Tucker ed.,
1978).

75. E.J. HoBsawm, THE Ace ofF Revorution: 1789-1848 191 (1962).

76.  BARRINGTON MOORE Jr., SociaL ORIGINS OF DICTATORSHIP AND DEMOCRACY: LORD AND PEASANT IN THE
MAKING OF THE MODERN WORLD (1966).

77.  KarL Poranyi, THE GREAT TRANSFORMATION 5385 (1975).

78. Hosssawm, supra note 75, at 191.
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justified, along with other components of the capitalist revolution, through
Lockean arguments about natural rights. This is not to say that the existence
of this account of rights had any causal relationship with the “emancipa-
tion” or displacement just described; in fact, the transformation had already
begun in some parts of England before Locke developed his theory. The
point is simply that Locke’s theory was useful in making sense of and
justifying this process. Locke’s theory provided an account of rights that
dislodged them from their social grounding and represented inegalitarian
social relationships as free and equal ones. None of this is to say that Locke
was regularly invoked by theorists of the new economy; it is simply to show
how his arguments provided the conceptual and theoretical resources for
making these justifications.”

The importance of these claims becomes apparent when one compares
this description of cultural and economic transformation in the early
modern West with Polanyi’s insightful account of colonialism’s social and
economic impact on local culture:

The catastrophe of the native community is a direct result of the rapid and
violent disruption of the basic institutions of the victim (whether force is used in
the process or not does not seem altogether relevant). These institutions are
disrupted by the very fact that a market economy is foisted upon an entirely
differently organized community; labor and land are made into commodities,
which, again, is only a short formula for the liquidation of every and any
cultural institution in an organic society.®

In Polanyi’s view, the capitalist economy—including the account of indi-
vidual, uniform, universal rights it entails—disrupts extant social, economic,
and political relationships. Something like a Lockean account of rights helps
to explain and justify this transition. And while the process is described in
different terms—privatization, deregulation, market discipline—contempo-
rary SAPs associated with neoliberal globalization have similar disruptive
and transformative effects and rely on similar justifications.®

The problem is not that this connection between the spread of
capitalism and the destruction of traditional communities and their values
has gone unnoticed; it has not—not since the publication of the Communist

79. See Arpiesy, supra note 3, at ch. 2-3.

80. Pouanvi, supra note 77, at 159; cf. Pollis, A New Universalism, supra note 13, at 21.

81. See Jacquelyn Chase, Introduction: The Spaces of Neoliberalism in Latin America, in
Tre Spaces oF NeoLiseraLism: LAND, Prace anp Famity N Latin America (Jacquelyn Chase ed.,
2002); Stephen Gill, Globalization, Democratization, and the Politics of Indifference, in
Grosauzation: Crimicat Perspectives (James H. Mittelman ed., 1996); Stephen Gill, Global-
ization, Market Civilization, and Disciplinary Neo-Liberalism, 24 Mienniom: ). INT'L
Stub. 399-423 (1995); Sandra Maclean et al., Structural Adjustment and the Response
of Civil Society in Bangladesh and Zimbabwe: A Comparative Analysis, 2 New PoL.
Econ. 149-64 (1997).
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Manifesto.®* The problem is rather that the significant historical similarities
between the Western and non-Western cases are often overlooked, making
it easy to equate the language of Lockean rights that accompanies these
social transformations with Western hegemony, useful primarily for lending
legitimacy to the policies and practices of powerful global economic
actors.®> Kenneth Anderson describes how “as the global market economy
pulverized traditional societies and moralities and drew every corner of the
planet into a single economic machine,” human rights became the secular
creed used to justify the neoliberal order, making human rights universalism
“a sham.”® Given the violent and disruptive nature of the transformation
and its inegalitarian effects, it is hardly surprising that the Lockean system of
rights and liberties facilitating it should appear alien, selfish, atomizing, and
anti-social. Nor is it surprising, given the current distribution of power in the
global political economy and the coercive mechanisms employed to
advance globalization, that the destruction of traditional institutions and
values outside the West might manifest in a cultural conflict, as a product of
clashing cultural values. No responsible analysis of contemporary develop-
ment can ignore these realities.

When viewed from the alternative viewpoint sketched here, however,
striking similarities with the capitalist revolution in early modern Europe
appear: massive social disruption and dislocation linked with the introduc-
tion of exclusive property rights; erosion of traditional values and institu-
tions for ensuring social welfare—in short, the wholesale restructuring of a
way of life. In both cases, Lockean or neoliberal arguments are used to
justify this transition. People can frame the transition as one from organic or
traditional to modern societies, Gemeinschaft to Gesellschaft—the termi-
nology is less important than the process itself. The argument turns not on
the question of “modernity”—which as Howard rightly emphasized is too
general a category to be analytically useful®—but rather on how a
capitalistic mode of production requires a certain system of rights and
liberties for its successful operation and how a liberal ideology helps to
justify the implementation of such a system. The advent of capitalism

82. The “constant revolutionizing of production” triggers “the uninterrupted disturbance of
all social relations.” Subsequently, “All fixed, fast-frozen relations, with their train of
ancient and venerable prejudices and opinions, are swept away, all new-formed ones
become antiquated before they can ossify. All that is solid melts into air, all that is holy
is profaned. . . .”; Marx & Ences, THe Marx-ENcGELs ReaDer, supra note 74, at 476.

83. Tony Evans, Citizenship and Human Rights in the Age of Globalization, 24 ALTERNATIVES
415 (2000); Tony Evans, Introduction: Power, Hegemony, and the Universalization of
Human Rights, in Human RicHTs FiFry Years On: A Reappraisat (Tony Evans ed., 1998).

84. Cited in Michael Ignatieff, Human Rights: The Midlife Crisis, 46 N.Y. Rev. Books 59
(1999).

85. Howard, Group Versus Individual Identity, supra note 32.
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introduces fundamental changes in social structures (relations of economic
and cultural production) effected in part through what is characterized as a
Lockean rights regime.

Conceptualizing the transformation of Western and non-Western societ-
ies in terms of the same economic processes affords important insight into
problems with the essentialist paradigm. Consider the supposed contrast
between an “individualist” West and communal values elsewhere. Several
prominent human rights scholars, including Howard and Pollis, have
observed that communal values were typical in the medieval West.?® But
while such observations could be used to problematize the presumed
dichotomy between Western and non-Western values around which so
much of the discourse about origins and validity is structured, their analyses
remain bound by the limits of the essentialist conceptual framework.
Howard simply uses the observation in rejecting claims about difference in
cultural values, while Pollis criticizes liberal human rights scholars for
ignoring this extensive system of social and economic rights.®” Unfortu-
nately, neither pursues the possibility that the differences between Western
and non-Western values might not be ontologically based.

This is unfortunate because their insights point toward an alternative
conceptualization of the problem of origins and validity: rather than reify
contemporary differences one might profitably seek to explain them. Put
differently, instead of debating whether the modern Western view is valid or
appropriate in non-Western contexts, one might more profitably ask what
happened to transform the West from a communally-oriented society
emphasizing harmony and guaranteeing social rights—including extensive
rights to social and economic security—into a society characterized by the
“rational, atomized individual in pursuit of his self-interest”?%® The answer is
that the advent of capitalism, facilitated by a framework of Lockean rights,
transformed Western societies, as globalization is transforming non-Western
ones, in ways that made the traditional arrangements untenable.

The significance of this line of argument is twofold. First, it militates
against the idea that Western values are somehow radically different from

86. Id. at 169-70; Pollis, Cultural Relativism Revisited, supra note 15, at 319; Pollis, A New
Universalism, supra note 13, at 15-16.

87. Pollis, like the liberals she chastises, seems to forget that the rational, atomized Western
individual is a relatively new species even in the West. In traditional Africa, she writes,
“the person was not a rational, atomized individual in pursuit of his self-interest, as in
the West, but one enmeshed in multiple, cross-linking, interpersonal relationships
overladen by the spirit of his ancestors. The life and security of members of the
community was a shared obligation.” This argument seems to belie her point about the
similarities between the systems; Pollis, Cultural Relativism Revisited, supra note 15, at
341.

88. Id.
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non-Western values. If the West, like the Rest, was once typified by a system
of communal values that included group welfare obligations, essentializing
contemporary differences on this point exaggerates them and obscures how
socio-economic factors influence the expression and realization of values.®’
Moreover, it follows that if at least some of the apparent “cultural”
differences between the West and the Rest are explained by socio-economic
factors there is no prima facie case for associating Lockean or neoliberal
ideology with Western values in any essentialist sense.”

Second, escaping the essentialist framework helps one realize that the
content of human rights is not fixed by cultural values, Western or
otherwise. As one critic has aptly stated, “It is most important not to imagine
Anglo-American Christian culture as some utopian idyll that, in fact, it never
was. . . . The real West was not a singularly open culture that happily
adopted all that was new and progressive.””" Social welfare rights, equal
rights and respect for women and minority groups, genuine religious
toleration, and a range of other “progressive” ideals commonly held to clash
with “traditional” values were just as alien to the West as they have been
elsewhere—and in important respects remain so. Again, on the explanation
offered here, the development of “progressive” values in the West must be
treated as something to be explained—in this case politically.

VI. LOCKEAN RIGHTS, REVISITED

Above, | suggested that one difficulty with the provocation/response model
is its inability to account for the centuries of political struggle to reform and
expand the content of rights in the West.?? If the Lockean package of natural
human rights was a complete response to the threats of capitalism from the
beginning, why should such a struggle have been necessary? The perspec-
tive advocated here lets one see the limited and conservative ideological

89. As many observers have insisted, the notion of “individualistic” Western rights tends to
ignore the substantial commitment to social well-being represented by the welfare state;
see, e.g., Martin Chanock, “Culture” and Human Rights: Orientalizing, Occidentalizing
and Authenticity, in Bevonp RiGhTs Tatk AND CuLTure Tatk: COMPARATIVE Essavs oN THE PoLitics
of RigHts anD Cutture 23 (Mahmood Mamdani ed., 2000); cf. Donnelly, Human Rights
and Asian Values, supra note 27. The perspective | am advocating allows us to make
sense both of this commitment and its expression and realization through individuals
rights—a point to which | return below.

90. Cf. Chanock, supra note 89; Inoue Tatsuo, Liberal Democracy and Asian Orientalism, in
THEe East AsiaN CHALLENGE FOR HumaN RiGHTS, supra note 27.

91. Edward Friedman, Asia as a Fount of Universal Human Rights, in Desating HumaN RiGHTs
66 (P.V. Ness ed., 1999).

92. For the classic account of this struggle, see T.H. MarsHatL, CrmizensHip AND SociaL Crass
(Tom Bottomore ed., 1992).
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character of Lockean rights. It also allows one, however, to see how the
universal language of natural individual rights proved adaptable to other,
more radical and inclusive purposes.?

From the beginning, some critics of arguments from universal freedom
and equality worried about their possible democratic implications.”* They
were right to do so. The arguments used to exclude women and working
people from the demos and deny their rights never convinced everyone;
seventeen and eighteenth century debates clearly show that who counted as
a “man” when it came to claiming the rights of men was bitterly contested.
Those who were denied their rights through assertions about natural
inferiority and pre-political subjection did not accept their exclusion, nor
did they need to. They saw immediately that the boundaries of categories
like man and citizen could be challenged using the language of universality
itself.”> Perhaps the best example of this is the work of Mary Wollstonecraft,
who during the French Revolution defended the rights of man while
maintaining that they would remain partial and unfulfilled until the rights of
woman, in both the public and private spheres, were fully realized.”® She
and other critics of internally exclusive citizenship seized on the gap
between the universal language of rights and their limited and inegalitarian
application in practice. The scope and substance of liberal rights was also
challenged: Wollstonecraft and Thomas Paine argued for social welfare
rights and the Jacobins, in alliance with the sans-culottes, saw the broad
social and economic reforms in the constitution of 1793 as complementary
to the Declaration of 1789. In each case, critics of the liberal conception
did not reject individual, uniform, and universal rights; they argued that
such rights, taken to their logical conclusion, entailed much more than
liberals were wont to imagine. That is, they sought to win such rights for
themselves and to put them to new purposes.

Again, two important implications follow. The first is that there is no
inherent or necessary connection between the form of modern human rights
and their content, as the Western experience demonstrates. Quite the
opposite, there is a close connection between universal individual rights

93. As Marx (and many of his followers since) have doubted; see On the Jewish Question,
in Marx & ENGEeLs, THE MArx-ENGELs READER, supra note 74.

94. ANTHONY ARBLASTER, DEmocracy 30 (1987).

95. Robert E. Goodin, Carole Pateman, & Roy Pateman, Simian Sovereignty, 25 PoL. THeory
821-23 (1997).

96. See Daniel I. O’Neill, Are Women'’s Rights Human Rights?: Or Burke and Wollstonecraft
on Those “Other” Rights of Man 23-33 (paper presented at the APSA Annual Meeting,
Boston, MA, 2002); Mary WoLLSTONECRAFT, A VINDICATION OF THE RiGHTs oF Woman (Ashley
Tauchert ed., 1995).

97. Hosssawm, supra note 75, at 69; Aisert SoBout, A SHORT History oF THE FRENCH REvOLUTION:
1789-1799 92ff (Geoffrey Symcox trans., 1977).
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and the realization of freedom in modern times. From the Haitian revolution
to the feminist movements, from the abolition and civil rights movements to
anti-colonial struggles, the language of universal rights has been seized by
the oppressed and excluded as a weapon in the fight for freedom and
dignity. Moreover, if similar values can be expressed and realized in
different ways and if universal individual rights are not limited to their
Lockean ideological purposes, it follows that there is no prima facie case for
assuming that any set of values is incompatible with or inexpressible
through such rights. This has a direct bearing on how people conceive the
universality of human rights. The essentialist framework constructs univer-
sality as a question of validity, but if, as proponents and critics seem to
agree, capitalism is becoming a universal economic system through global-
ization, and if capitalism entails a system of individual, uniform, and
universal rights for its successful operation, then people might profitably
conceive the universality of human rights in terms of the globality of
formally individual and universal rights and concentrate our efforts on the
political struggle to make rights work for everyone.”®

Second, making the distinction between the formal characteristics of
(neo)liberal rights and their substance helps one develop a more nuanced
view of their introduction and proliferation than that suggested by an
essentialist perspective. As the democratization of these rights shows, the
destruction of traditional social structures has had positive as well as
negative implications for human freedom and dignity. Many traditional
cultures—and Europe would be a textbook example—are patriarchal and
intolerant. So while the disruptive processes associated with the advent of
capitalism certainly undermine traditional arrangements for the realization
of communal security and solidarity, the universal theory of rights capitalism
entails (but does not guarantee) the possibility of greater respect for women
and toleration of all kinds of diversity. The point is not to valorize or
villainize traditional culture or capitalism within the West or beyond it;
rather, it is to emphasize that the realization of human freedom and dignity
today requires that people move beyond the binary essentialist distinctions
that plague the human rights debate. Contrary to the claims of many cultural
relativists, it is the language of universality, humbly, fluidly, and self-
critically adopted, that might offer the best hope for achieving respect for
difference in our times.

The universality of capitalism today requires that one think about the
universality of human rights as a question of effectiveness in achieving
particular values rather than as a question of validity or of authenticity. For

98. On the “necessity theorem” of such rights to capitalism, see David Beetham, Four
Theorems About the Market and Democracy, 23 European J. Pourical Res. 189ff (1993).
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a long time the substance of rights in the West has been primarily a political
question,” thanks in part to the (still incomplete) success of democratiza-
tion. Part of this success is attributable to the use—really the cooptation—of
the language of universal individual rights by progressive political move-
ments. The argument, simply put, is that because formally individual,
uniform, and universal rights are central to the logic of the capitalist system,
which has spread them around the world through globalization, arguments
couched within the framework of rights might prove particularly effective in
achieving a range of important values. As David Beetham has emphasized,
that many societies and cultures have gotten on well without human rights
in the past doesn’t mean that they will be able to do so in the future “given
the globalization of the forces that have made [human rights] both possible
and necessary.”'® In light of the threats posed by globalization, consider-
ations of necessity and efficacy are of first importance.

VII. CONCLUSION: BEYOND ESSENTIALISM, URGENTLY

Real conflicts persist among different systems of values, and regardless of
whether one attributes the differences to culture, religion, or some other
source, they often remain intractable. | do not claim to have solved or
obviated this problem (there is doubt that in many respects they admit of
solution). | am making the much more limited claim that the essentialist
formulation of problems concerning the origins and universality of human
rights obscures their interesting and important implications for understand-
ing human rights in the context of globalization. Clearly there are important
and contentious differences among the values held by the world’s peoples;
the debate about these values should (and no doubt will) continue. So long
as we frame the debate about the universality of human rights solely in
terms of cultural difference, we risk overestimating the degree of these
differences and underestimating the potential of universal human rights to
counter the threats posed by globalization.

Our historical investigations show that in the West as elsewhere the
introduction of capitalism was in violent conflict with a communally-based
society and its traditional values, for good and for ill. Indeed, the values of
pre-capitalist societies (or at least their collective or communal orientation)
are in important respects quite similar, and capitalism seems to have
affected them in similar ways. These similarities might have been clear
enough had not our preoccupation with essentialism led one to mistake

99. Chanock, supra note 89, at 16.
100. David Beetham, What Future for Economic and Social Rights?, 43 PoL. Stup. 47 (Special
Issue 1995).
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contemporary socio-economic differences for ontological ones. Once we
do recognize the similarities, it should be possible to think more systemati-
cally about many of the challenges posed by globalization. To take one
example, the threats to traditional or communal values of welfare and
solidarity in the developing world and the threats to the welfare state in the
West are rarely conceived as related. In the developing world the threat
takes the form of massive social disruption and dislocation: SAPs destroy
traditional economies and undermine communal welfare arrangements,
while conditions imposed by international financial institutions mandate
drastic reductions in government spending that might otherwise alleviate
such hardships. In the developed world, globalization is regularly invoked
to roll back gains in social security and economic protection achieved
following the World Wars—gains which were made within the framework
of individualistic, uniform, universal rights and which consisted primarily in
the redefinition and reinterpretation of the substance of those rights to
achieve communal values of welfare and solidarity. The postulate of a
transnational “private” economic space has the effect of renaturalizing
economic relationships that in the context of the modern welfare state had
been successfully politicitized through the struggle to democratize liberal
economies.

Thus in the developed and developing worlds alike neoliberalization is
eroding social and economic protections and threatening human rights. The
essentialist framework obfuscates this commonality with claims about
Western versus nonWestern and individual versus communal values,
making it difficult to recognize neoliberalism as a threat to values like social
welfare and community cohesion wherever and in whatever form they are
realized. As one astute critic puts it, “It is less a question of Asian versus
Western values than a problem of how the forces of a runaway economic
and technological modernization are eroding traditional values in both Asia
and the West.”"°" Again, the threat manifests differently in developed and
developing countries, but these apparently unique threats are really two
sides of a coin. Increasingly, neoliberalism is the coin of the realm. To this
extent at least, the debate over whether human rights are Western or
whether they are compatible with non-Western cultures as they might be
presently organized misses the point. We would do better to debate various
approaches to realizing values like social security and economic protection
within the global capitalist economy. The increasingly global nature of
capitalism suggests that a universal or global approach might be unavoidable.

The argument also indicates how differentiating between Lockean or
neoliberal conceptions of human rights and more democratic and genuinely

101. Wm. Treopore De Bary, AsiaN VaLues AND HumaN RicHTs 89 (1998).
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universal accounts can help us escape the essentialist dilemma of an all-or-
nothing choice between traditional and modern conceptions of freedom
and dignity. We need not, for instance, choose between the preservation of
communal values and rights and dignity for women. Similarly, this differen-
tiation helps one recognize that the rights entailed by global capitalism do
not exhaust the political potential of universal rights. People need not persist
in the Marxist error of supposing that the bourgeois character of the “rights
of man” is an immutable feature of human rights. Capitalism entails rights of
a certain form, but the substance of those rights is, again, a political
question.

More controversially, the argument suggests that attempts to tame or
reform capitalism through the preservation and promotion of traditional
systems of rights, duties, dignity, or values are likely to fail. Capitalism’s
leading edge (not its wake) is a narrow program of neoliberal rights and
policy whose disruptive and transformative effects we have already noted.
This suggests two strategies for preserving communal values: rejecting
capitalism or adopting individual, uniform, universal rights and using them
to reassert those values in a new form.'°? This conclusion is not a terribly
optimistic one in light of the painfully ironic need for rapid growth to
combat the grinding poverty that paralyzes much of the developing world
and itself represents a massive violation of human rights, on the one hand,
and the lamentably slow and fragile success of reform even in developed
countries, on the other.

The preferred course between this rock and hard place is a reformed
global market economy that would harness the generation of wealth to
eradicate poverty and empower communities and individuals. It would
balance communal values with the universality necessary to assure freedom
and dignity for all women and men. The brief—and it must now be said,
tentative—experiment with social democracy has shown that rapid eco-
nomic development coupled with meaningful democratic participation and
fundamental human rights can lead to improvements in the lives of many
people. Globalization requires that we rethink each leg of this tripod. This
will involve difficult political and ecological choices: few advocates of
social democracy and human rights in the West have faced up to the
possibility that truly reformed globalization might entail a global “race to

102. In this connection we should note that claims about a so-called “Asian Way” often
suggest that Asians governments are pursuing an alternative program of development. In
fact, the Asian economic miracle was achieved through fairly well-understood and fairly
conventional neoliberal policies; see Amartya Sen, Human Rights and Economic
Achievements, in THe East AsiaN CHALLENGE FOR Human RicHTs, supra note 27. What these
governments have done is to try to manage the effects of the socioeconomic
transformation by invoking traditional values in support of their policies.
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the middle,” and few advocates of sustainable development have offered
persuasive alternatives to growth for the alleviation of poverty.'®

| have gestured toward the connection between necessity and possibil-
ity in arguing that universal human rights are the best tools available for
effective political resistance to and reform of globalization. This statement
should not be read as a claim that human rights are perfect as they are;
indeed, given the diversity of humanity and ever changing socio-economic
conditions, a perfect definition of human rights seems as undesirable as it
does unattainable. Norberto Bobbio has provocatively argued that our lack
of success in finding precise definitions and philosophical foundations for
human rights so far has not prevented real and important practical progress
or the formation of a de facto consensus on human rights (recently affirmed
in the Vienna declaration).'® Bobbio argues that the concern with protect-
ing and realizing human rights is political, not philosophical: “it is not a
matter of knowing which and how many of these rights there are, what their
nature is and on what foundation they are based, whether they are natural
or historical, absolute or relative; it is a question of finding the surest
method of guaranteeing rights and preventing their continuing violation.”'%
If this struggle is to succeed, people need a broader, more integrative
framework of universal human rights. Such an account might eschew
philosophy and “foundations” altogether in favor of a practical or pragmatic
commitment to central democratic values like freedom and equality and a
functional assessment of how those values can best be realized in the
context of globalization.®® Put differently, we should insist that human
rights become more democratic, and thus more political, as a way of
making them more effective.'””

103. The thorny and neglected problem of how high levels of benefit provision in much of
the West over the past fifty years has been linked to global economic inequalities and
systematic underdevelopment elsewhere requires frank assessment; it certainly compli-
cates the prospects for a common front among opponents of globalization in the
developed and developing worlds.

104. Norserto Bossio, Tre Ace oF RicHts 9-14 (Allan Cameron trans., 1996); on Vienna see
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Vienna 1993, 43 Poumcat Stup. (Special Issue 1995).
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As human rights scholars and activists grapple with the challenges
posed by global capitalism, the essentialist framework increasingly becomes
an intellectual cage. Caught between universalism and relativism, torn by
the apparent need to choose between communal values and freedom and
equality for all, people find themselves equally incapable of resolving the
debate or leaving it behind. Meanwhile, our ability to make sense of the
threats globalization poses to human rights everywhere remains atrophied,
caught up in a philosophical debate that shows no signs of resolution. Even
if we could find philosophical resolution of these issues, however, it would
be of doubtful help in confronting the challenges of neoliberalism. Global-
ization is ultimately a political phenomenon, one that requires a political
response. It is urgent that we begin to formulate our responses—and our
questions—accordingly.



